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Environment, Climate Change and Land Reform Committee  
 

9th Meeting, 2017 (Session 5) 
 

Tuesday 14 March 2017 
 

Environmental implications for Scotland of the UK leaving the EU 

Introduction 

At its meeting on 13 December 2016 the Committee agreed to hear from a panel of 
environmental experts on the UK decision to leave the EU and its possible impact on 
Scotland. The purpose of the session is to inform the Committee’s understanding of 
the issues, challenges and opportunities of this decision. 

The panel invited to give evidence to the Committee is: 
 

 

 Professor Gavin Little, Professor in Public and Environmental Law, 
University of Stirling 

 Professor Elisa Morgera, Professor of Global Environmental Law at 
Strathclyde University Law School and Director of the Strathclyde Centre for 
Environmental Law and Governance. 

 Professor Colin Reid, Professor of Environmental Law, University of Dundee 

 Dr.Annalisa Savaresi, Lecturer in Environmental Law, University of Stirling   

 Bob Ward, Policy and Communications Director at the Grantham Research 
Institute on Climate Change and the Environment, The London School of 
Economics and Political Science 

 
Submissions received by the contributors are included in the Annexe. 
 
Background 
 
To inform the Parliament, the Scottish Parliament Information Centre (SPICe) has 
prepared briefings on the implications of leaving the EU for: 
 

 Environment 
http://www.scottish.parliament.uk/ResearchBriefingsAndFactsheets/S5/SB_16
-97_Implications_of_Leaving_the_EU_Environment.pdf 

 

 Climate Change 
http://www.scottish.parliament.uk/ResearchBriefingsAndFactsheets/S5/SB_16
-85_Implications_of_Leaving_the_EU_Climate_Change.pdf 

 
While not under the remit of the ECCLR Committee, SPICe has also prepared a 
number of other briefings in relation to leaving the EU for: 
 

 Agriculture 
http://www.scottish.parliament.uk/ResearchBriefingsAndFactsheets/S5/SB_17
-12_Agriculture_and_Brexit_in_10_Charts.pdf 

http://www.scottish.parliament.uk/ResearchBriefingsAndFactsheets/S5/SB_16-97_Implications_of_Leaving_the_EU_Environment.pdf
http://www.scottish.parliament.uk/ResearchBriefingsAndFactsheets/S5/SB_16-97_Implications_of_Leaving_the_EU_Environment.pdf
http://www.scottish.parliament.uk/ResearchBriefingsAndFactsheets/S5/SB_16-85_Implications_of_Leaving_the_EU_Climate_Change.pdf
http://www.scottish.parliament.uk/ResearchBriefingsAndFactsheets/S5/SB_16-85_Implications_of_Leaving_the_EU_Climate_Change.pdf
http://www.scottish.parliament.uk/ResearchBriefingsAndFactsheets/S5/SB_17-12_Agriculture_and_Brexit_in_10_Charts.pdf
http://www.scottish.parliament.uk/ResearchBriefingsAndFactsheets/S5/SB_17-12_Agriculture_and_Brexit_in_10_Charts.pdf
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 Forestry 
http://www.scottish.parliament.uk/ResearchBriefingsAndFactsheets/S5/SB_16
-102_Implications_of_Leaving_the_EU_Forestry.pdf 

 

 Energy policy 
http://www.scottish.parliament.uk/ResearchBriefingsAndFactsheets/S5/SB_16
-91_Brexit-_Energy_Policy.pdf 

 
SPICe also produce a weekly update on the UK's exit from the EU: 
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/101103.aspx 
 
Finally, SPICe has created an information hub which provides external materials 
covering the UK’s decision to leave the European Union: 
https://scottishparliamentinformationcentre.org/uk-decision-to-leave-the-european-
union-hub/ 
 
Issues likely to be covered during the session 
 
The submissions and SPICe briefings raise a number of issues for discussion, 
including: 
 

 Untangling domestic policy from EU environmental legislation 

 International law and enforcement of environmental commitments 

 Moving from a single EU environmental policy framework 

 Integrating environmental policy with wider policy 

 Funding, expertise and resources 

 EU emissions trading scheme 

 Lessons from other countries 
 
 
Clerks 
Environment, Climate Change and Land Reform Committee  

http://www.scottish.parliament.uk/ResearchBriefingsAndFactsheets/S5/SB_16-102_Implications_of_Leaving_the_EU_Forestry.pdf
http://www.scottish.parliament.uk/ResearchBriefingsAndFactsheets/S5/SB_16-102_Implications_of_Leaving_the_EU_Forestry.pdf
http://www.scottish.parliament.uk/ResearchBriefingsAndFactsheets/S5/SB_16-91_Brexit-_Energy_Policy.pdf
http://www.scottish.parliament.uk/ResearchBriefingsAndFactsheets/S5/SB_16-91_Brexit-_Energy_Policy.pdf
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/101103.aspx
https://scottishparliamentinformationcentre.org/uk-decision-to-leave-the-european-union-hub/
https://scottishparliamentinformationcentre.org/uk-decision-to-leave-the-european-union-hub/
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Annexe  
 
Written evidence has been received from: 
 
           Page 

 Professor Gavin Little            3 

 Professor Elisa Morgera et al           8 

 Professor Colin Reid           21 
 Dr.Annalisa Savaresi          25 

 

Written submission from Gavin Little 

The possible impact of Brexit on Scotland’s environment and related 

challenges and opportunities: core legal issues  

Introduction 

Although there have been a number of developments since the UK vote to leave the 

EU in June 2016, there is still a lack of clarity on key issues. As a result, it is not 

possible to be definitive about the impact of Brexit on Scotland's environment and 

related challenges and opportunities. That said – and on the basis that Scotland 

does not leave the UK - three broad issues can be identified.   

Implications of the Brexit process for environmental law in Scotland 
 
The outcome of negotiations over the terms of the UK's departure from the EU and 

its future trade relationships may in time affect the substance of the legal rules 

governing Scotland's environment, a significant proportion of which are derived from 

EU law. But the extent to which this will happen depends on how Brexit and the 

subsequent trade negotiations with the EU and other trading partners unfold.  The 

process is likely to extend over a period of years and cannot be predicted with 

certainty.  

What, however, are the main issues? Post-Brexit, the UK could remain within the 

European single market as part of the European Economic Area (“EEA”), in which 

case large parts of EU environmental law would continue to apply in Scotland and 

throughout the UK. Another alternative is for the UK to participate in the European 

Free Trade Area (“EFTA”), either as a member of the EEA or not: the former 

scenario would mean that the UK as a whole would again be subject to significant 

parts of EU environmental law, while the latter would mean that some EU 

environmental laws would apply (although there could be a greater degree of scope 

for independent domestic legislation in some areas).   The Scottish Government has 

argued that, if the rest of the UK leaves the European single market, Scotland could 

remain in it as part of the EEA while also remaining within the UK (Scottish 

Government (2016), chapter 3): this would mean that Scotland would for the most 

part still be subject to EU environmental law. If the UK, including Scotland, leaves 

the EU, does not participate in the EEA or EFTA and relies on World Trade 

Organisation rules – a so-called “hard” Brexit - EU environmental law would not 

apply in Scotland or the rest of the UK, unless it was part of a subsequent trade deal 
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with the EU.  It is also possible that this scenario may result in a second referendum 

on Scottish independence, the outcome of which cannot be predicted. 

The UK Government’s position is that it is seeking a bespoke deal with the EU, the 

terms of which are as yet unclear, but it does appear determined to ensure that a 

post-Brexit UK (including Scotland) will not be within the jurisdiction of the Court of 

Justice of the European Union (‘the CJEU”) and that its laws “will be made in 

Westminster, Edinburgh, Cardiff and Belfast” (‘The government's negotiating 

objectives for exiting the EU: PM speech’).  Currently, therefore, the UK’s direction of 

travel appears to be towards a harder Brexit, although this is subject to political 

developments and could change.  It is also possible that there may be a transitional 

agreement with the EU which could come into operation at the end of the two year 

negotiating period set out in the EU Treaties for concluding the terms of a Member 

State’s departure. A transitional agreement could then last for years, and it is 

possible that the UK could remain subject to some or all EU law and the jurisdiction 

of the CJEU during this period.   

The UK Government has stated that the passage by the UK Parliament of its “Great 

Repeal Bill” will mean that The European Communities Act 1972 will be repealed 

and that EU law which is in force in the UK at the time of Brexit (including EU 

environmental law) will become domestic UK law wherever practicable, thereby 

providing a degree of legal certainty and continuity in the short term (House of 

Commons Briefing Paper 7793).   

Assuming that the Bill proceeds, achieving this objective will be a vast, complex and 

challenging task. It requires large amounts of statute law to be assessed. Some EU 

law (e.g. relating to referrals to the CJEU) cannot be transposed for obvious reasons 

and in the event of a harder Brexit it may be intended that some should not be 

transposed to achieve domestic policy goals. The Bill may seek to make changes on 

its face and/or by delegating powers to Ministers to act before and after Brexit. In the 

environmental law context, much of which is devolved, this may have significant 

consequences for Scotland. If the transposition of EU law is done by UK primary 

legislation, then this would require the legislative consent of the Scottish Parliament, 

or for the UK Parliament to legislate for devolved matters without consent from 

Holyrood. The Secretary of State for Scotland has indicated that he anticipates that 

legislative consent will be sought.  If transposition is delegated to UK Ministers, then 

this too would raise the issue of Holyrood’s consent (notwithstanding that within the 

context of the Sewel convention consent is only necessary for primary legislation). 

Alternatively, within devolved environmental areas, the Scottish Parliament could be 

empowered to transpose EU law and Scottish Ministers enabled to exercise 

delegated powers. All of the options are likely to prove complex legally and 

controversial politically (House of Commons Briefing Paper 7793). 

But if transposition is done successfully and Scotland and the UK then move to a 

hard Brexit, what are the likely outcomes for the content of environmental law in 

Scotland?  

The Scottish Universities Legal Network on Europe (‘SULNE’) has produced a paper 

scoping the key issues (SULNE, ‘The implications of Brexit for environmental law in 
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Scotland’, 2017).  Although there may be some exceptions, it seems likely that most 

significant changes to matters of legal substance would take place over the medium 

to long term. Environmental law generally would not be perceived as a priority and in 

areas such as climate change it is unlikely that there would be many immediate, 

radical changes to the law as a result of Brexit.  One theme in the SULNE paper is, 

however, that if Scotland and the UK are no longer subject to the long-stop of EU 

provision for the enforcement of environmental law, the functional effectiveness of 

the domestic regime may reduce over time: this suggests that review of alternative 

post-Brexit arrangements for enforcement may be required.  In general terms, it can 

also be argued that Brexit has the potential to result in both the substance of 

domestic environmental law falling behind developments in the EU and, alternatively, 

the facilitation of the development of a more stringent domestic legal system. 

Ultimately, whether or not a post-Brexit repatriation of political and legislative control 

over environmental law is perceived as presenting challenges or opportunities is a 

matter of political perspective and choice. For example, if a post-Brexit Scotland was 

to decide to adopt a less stringent legal regime for waste regulation than the EU 

some would no doubt view it as a retrograde step, while others would see it as an 

economic opportunity. 

Implications of Brexit for environmental governance in Scotland 

 
Since significant areas of Scottish environmental law are derived from EU law, the 

UK's departure from the EU may, depending again on the nature of the legal 

relationship with the EU post-Brexit, have significant implications for the 

constitutional context within which the Scottish Parliament and Government exercise 

their devolved law-making and executive powers over the environment. This 

suggests that the issue should be charted thoroughly beforehand in order to ensure 

that post-Brexit environmental governance is as effective as possible. 

The SULNE paper touches on the key issues. If there is a hard Brexit and Scotland 

and the UK cease to be subject to EU environmental law, arrangements will have to 

be made to repatriate the policy-making, legislative and executive powers previously 

held by EU institutions. How this might be done may be controversial, given the 

ongoing Scottish constitutional debate.  In this context, taking a view on whether the 

structure which emerges represents a challenge or an opportunity would again be a 

matter of political perspective and choice. 

There are a number of potential scenarios which could emerge.  For example, it 

could be agreed in the context of a fundamental review of the devolution settlement 

that the Scottish Government and Parliament should exercise the environmental 

powers of EU institutions in devolved and some reserved areas. The Scottish 

Government has argued that repatriated powers which sit within the Scottish 

Parliament’s competence should remain with it and that the “powers of the Scottish 

Parliament should also be increased so that it takes responsibility for “repatriated” 

competencies in reserved areas” to protect key rights (Scottish Government, 2016).  

As the SULNE paper notes, a system could also be developed whereby Scotland 

and possibly the other parts of the UK could receive further powers, similar to those 

possessed by the sub-state Governments of the Faroe Islands and Greenland, to 
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negotiate and conclude international agreements with foreign states and 

international organisations in areas that they have sole responsibility for. 

Alternatively, the UK Government and Parliament could assume and retain the 

powers of the EU institutions: presumably, this would affect a range of repatriated 

areas, rather than environmental policy and law alone. It might mean that instead of 

EU-wide regulations having direct applicability in Scotland, there would be equivalent 

UK-wide legislation passed by the UK Parliament, and instead of transposing EU 

directives into law for Scotland, the Scottish Parliament would transpose equivalent 

legislation of the UK Parliament which delegates responsibility for implementation to 

the devolved administrations.  

In this context, the UK Government and Parliament could seek to take full control of 

strategic policy and law-making for the repatriated areas throughout the UK: the 

Scottish Parliament and Government would then exercise their devolved powers 

under the Scotland Act 1998.  

A more holistic structure and process could also develop, which would enable the 

UK and devolved authorities to work together to facilitate the creation of UK-wide 

rules and standards for the repatriated areas when appropriate (e.g. to maintain the 

UK single market for goods, services and people), but at the same time provide the 

freedom for the devolved administrations (and England) to develop policies and 

legislation best suited to their needs and the preferences of their electorates. In this 

context, a reformed Joint Ministerial Committee acting under a statutory remit could 

perhaps perform a function for the UK as a whole that is similar in some respects to 

that of the Council of the European Union at EU level. 

Implications of Brexit for environmental policy and law-making 

 
The can be no doubt that the creation of the vast corpus of EU environmental policy 

and law over the past thirty years would have been beyond any individual Member 

State.  In the event of a hard Brexit, Scotland and the UK will no longer be part of the 

policy and law making engine of the EU institutions and have access to its resources 

and expertise.  This has obvious potential to affect the development and quality of 

both Scottish and UK environmental policy and law in the medium to long term. 

There is the possibility that being decoupled from EU institutions will mean a 

significant reduction in policy development and law-making capacity.  It is also likely 

that the Scottish and UK Parliaments and Governments will be subject to much more 

intensive lobbying by environmental stakeholders than is the case at present.  

Taken together, this may result over time in Scottish and UK environmental policy 

and law becoming more piecemeal, incremental, minimalist and reactive. In this 

context, it is worth reflecting on the slow development of early domestic 

environmental/public health law.  For example, the Public Health (Scotland) Act 1897 

(itself largely a consolidation of mid-nineteenth century statutes) and the basic 

Victorian regulatory structure based on local authorities and national inspectorates 

remained in place until the mid 1990s. While much modern Scottish environmental 

law, based as it is on EU provision, deals with domestic aspects of complex “new 

age” transnational issues such as climate change and low-carbon transition, it may 
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be that Brexit could result in a reversion to this earlier, more conservative (and 

arguably less effective) policy/legal dynamic. 

In the event of a hard Brexit, the issue of how Scottish and UK environmental policy 

and law-making capacity can be resourced and developed will therefore need to be 

reviewed. 

Key References: 

House of Commons Briefing Paper 7793, 21 November 2016, ‘Legislating for Brexit: 

the Great Repeal Bill’, chapter 6 

http://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-7793 

Scottish Government, ‘Scotland’s Place in Europe’ (2016) 

http://www.gov.scot/Resource/0051/00512073.pdf 

Scottish Universities Legal Network on Europe, ‘The implications of Brexit for 

environmental law in Scotland’ (eds A Cardesa-Salzmann and A Savaresi) (2017) 

https://sulne.ac.uk/position-papers/ 

‘The government's negotiating objectives for exiting the EU: PM speech’, 17 January 

2017 

https://www.gov.uk/government/speeches/the-governments-negotiating-objectives-

for-exiting-the-eu-pm-speech 

 

Professor Gavin Little, Stirling Law School, University of Stirling 

27 February 2017 

http://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-7793
http://www.gov.scot/Resource/0051/00512073.pdf
https://sulne.ac.uk/position-papers/
https://www.gov.uk/government/speeches/the-governments-negotiating-objectives-for-exiting-the-eu-pm-speech
https://www.gov.uk/government/speeches/the-governments-negotiating-objectives-for-exiting-the-eu-pm-speech
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Key findings: 
 

 The full enjoyment of human rights is 
dependent on healthy ecosystems and 
biodiversity. 

 Biodiversity conservation provides socio-
economic benefits, and needs to be 
mainstreamed in agriculture, fisheries and 
tourism, as well as in the implementation of 
the Sustainable Development Goals, in light of 
relevant international environmental and 
human rights obligations. 

 

 The EU’s biodiversity framework has led to the 
improved status of protected areas in the 
UK, thanks also to an additional layer of 
strong enforcement mechanisms. 

 The EU’s biodiversity framework has recently 
been assessed as cost-effective, without 
creating unnecessary administrative burdens 
or barriers to sustainable investment. 

 

 Implementation of the Nature 2000 Framework 
has been inadequate in the UK overall, 
although Scotland has showed ambition 
and leadership in the UK and the EU; 

 The integration of different laws on nature 
protection and productive sectors, and 
continuous financial support for 
mainstreaming biodiversity in the agricultural 
and fisheries sectors may not be guaranteed 
post-Brexit. 

 

 Scotland may consider including higher 
environmental protection standards (for 
instance with regard to ecosystem services 
and ecosystem restoration) in its nature 
conservation legislation to compensate for the 
loss of guidance, oversight and enforcement 
from the EU level. 

 

 Scotland may consider strengthening public 
access to environmental information, 
decision-making and justice in its nature 
conservation legislation to compensate via 
private enforcement for the loss of oversight 
and enforcement from the EU level and to 
show leadership in complying with relevant 
international environmental and human rights 
obligations. 

Written submission from Elisa Morgera, Antonio Cardesa-Salzmann, Miranda 

Geelhoed and Mara Ntona, Strathclyde Centre for Environmental Law and 

Governance 

 

Contribution of the EU Birds and Habitats  

Directives to Nature Protection in Scotland 

Elisa Morgera: Professor of Global 
Environmental Law and Co-Director of the 
Strathclyde Centre for Environmental Law & 
Governance (SCELG) 
Antonio Cardesa-Salzmann Lecturer in EU 
Environmental Law at SCELG 
Miranda GeelhoedPhD Fellow at SCELG 
Mara Ntona: PhD Fellow at SCELG 
 
This policy brief identifies risks and 
opportunities for nature protection in Scotland, 
post-Brexit, on the basis of key facts and legal 
considerations in relation to:  

 the benefits and costs of nature 

protection, including of the EU’s nature 

protection framework;  

 the effects of EU law on nature 

protection in the UK; 

 the links between nature protection law, 

agriculture and fisheries; 

 other international mechanisms and 

networks that can support nature 

conservation in Scotland; and 

 key areas (related to human rights) 

where Scotland could go above EU 

nature protection legal standards. 
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Benefits and Costs of Nature Protection 

Nature protection provides ecological benefits, as well as social, economic and 
health benefits. In his 2017 report, the UN Special Rapporteur on human rights and 
the environment emphasised the great dependency of the human rights to life, 
health, water and food1 on biodiversity2 underpinning healthy and sustainable 
ecosystems.3 In other words, where nature protection fails, the resulting 
degradation and loss of biodiversity undermine our ability to enjoy fundamental 
human rights. Biodiversity is especially crucial to the stability and resilience of food 
sources, including in relation to the resiliency of agriculture and fisheries vis-à-vis 
climate change. In addition, the UK committed internationally, in 2016, to consider 
relevant health-biodiversity linkages4 (biodiversity as a source of nutrition, traditional 
medicines, biomedical discovery, clean water, clothes, heating and shelter) in 
developing and updating national policies, programmes, strategies, plans, and 
accounts.5  

The discourse on ecosystem services (the benefits that people derive from 
ecosystems) underscores the importance of ecosystems for regulating the climate, 
water (water quality and floods) and diseases, soil formation, photosynthesis, and 
nutrient cycling, as well as for providing cultural, aesthetic and recreational value.6 
The 2016 Nation Brands Index also underscored the important economic benefits 
deriving from natural beauty, whilst being ranked as Scotland’s strongest 
characteristic as a tourist destination.7 In effect, biodiversity degradation has also 
a variety of socio-economic costs: ecosystem services that are freely available 
today will cease to be available or become more costly in the near future, resulting in 
additional costs also for secondary and tertiary industries thereby transforming the 
operating environment of all businesses.8 Nature conservation should, therefore, not 
be seen in isolation, but as part of a coherent strategy for well-being and sustainable 
development. For this reason, in 2016 the UK renewed its international commitments 
o mainstream biodiversity in the agricultural, fisheries, forestry and tourism sectors, 
as well as in the implementation of the Sustainable Development Goals.9 

The 2016 ‘fitness’ check of the European Commission, which provided a 
comprehensive performance evaluation in terms of effectiveness, efficiency, 

                                            
1
 Eg. arts. 3 and 25 Universal Declaration of Human Rights (UDHR), UNGA Res 217 A(III) (1948); art. 

6 International Covenant on Civil and Political Rights (ICCPR), 999 UNTS 171 (1966); art. 11 
International Covenant on Economic, Social and Cultural Rights (ICESCR) 993 UNTS 3 (1966) and 
art. 2 Convention for the Protection of Human Rights and Fundamental Freedoms (European 
Convention on Human Rights, as amended) (ECHR). 
2
 Biodiversity is the variability of living organisms and the ecological complexes of which they are part 

(Convention on Biological Diversity, 1760 UNTS 79 (CBD), article 2).  
3
 UNHRC, ‘Thematic Report by Special Rapporteur on Human Rights and the Environment on 

biodiversity’, (2017) UN Doc A/HRC/34/49. 
4
 World Health Organization, ‘Connecting Global Priorities: Biodiversity and Human Health, a State of 

Knowledge Review’ (WHO 2015). 
5
 CBD Decision XIII/6 (2016). 

6
 W V Reid et al, The Millennium Ecosystem Assessment. Ecosystems and Human Well-Being 

Synthesis: Synthesis (Island Press 2005).   
7
 Scottish Government, ‘The Anholt – Gfk Roper Nation Brands Index 2016 Report for Scotland’ 

(Scottish Government Social Research 2017) available at <http://bit.ly/2kYUgK5>, at 22.  
8
 ‘Millenniun Ecosystem Assessment. Ecosystems and Human Wellbeing: Opportunities and 

Challenges for Business and Industry’ (World Resource Institute 2005). 
9
 CBD Decision XIII/3 (2016). 

http://bit.ly/2kYUgK5
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relevance, coherence and EU added value, emphasised the need and rationale for 
EU action on nature protection through the Birds and Habitats Directives,10 and their 
relevance for the environment, people and the economy. The fitness check showed 
“a very low cost to benefit ratio which points to the conclusion that investing 
in Natura 2000 makes good economic sense.”11 In addition, the fitness check 
concluded that the Directives presents a “clear and logical framework of rules” and 
unnecessary administrative burdens could primarily flow from national or 
regional implementation approaches.12 Furthermore, the fitness check concluded 
that the Directives do not create barriers to sustainable investments that are 
not damaging conservation values. 

Effects of EU Law on Nature Protection in the UK 

Prior to the adoption of the EU Birds and Habitats Directives, Sites of Special 
Scientific Interest (SSSIs), i.e. UK national protected areas, “provided limited 
protection from development and allowed poor practices in agriculture and 
forestry.”13 The Birds Directive was instrumental in catalysing the amendment of the 
Wildlife and Countryside Act 1981, leading to a marked improvement in the 
ecological status of protected areas.14 However, the protection afforded to SSSIs 
(only protected under UK law) is still lower than that afforded to Natura 2000 sites.  

The European Commission’s most recent report on the implementation of EU 
environmental legislation in the UK concluded that, by early 2016, only 8.53% of the 
national land area was covered by Natura 2000 sites – the second lowest 
percentage in the EU.15 In addition, only 7% of protected habitats in the UK have 
favourable status, whereas 18% have unfavourable–inadequate status and 
71% have unfavourable-bad status.16 The Commission thus called upon the UK to 
define clearly conservation objectives and put in place measures necessary for their 
attainment, including as regards the resources required for maintaining or restoring 
species and habitats of EU interest to a favourable conservation status across their 
natural range.17 

The Commission has found slow progress towards the completion of the Natura 
2000 network in the marine context, particularly with regard to the suggestion of 
sites for the protection of the harbour porpoise as required under the Habitats 
                                            
10

 Council Directive 92/43/EEC on the conservation of natural habitats and of wild fauna and flora 
[1992] OJ L 206/7 (Habitats Directive) and Council Directive 79/409/EEC of 2 April 1979 on the 
conservation of wild birds [1979] OJ L 103/1 (Birds Directive). 
11

 European Commission, ‘Fitness Check of the EU Nature Legislation (Birds and Habitats Directives)’ 
SWD(2016) 472, at 8 and 49. 
12

 Ibid, at 91.  
13

 Royal Society for the Protection of Birds (RSPB), ‘Defend nature: How the EU nature directives 
help restore our environment’, available at <http://bit.ly/2kZQWKK>, at 16. 
14

 Also worth noting is the fact that infringement proceedings brought by the European Commission 
against the UK before the Court of Justice of the EU served as catalysts towards the amendment of 
domestic law in a manner that raised environmental standards : see Case C-6/04, Commission v 
United Kingdom, [2005] ECR I-09017. See also Case C-131/05, Commission v United Kingdom 
[2005] ECLI:EU:C:2005:703, where the CJEU ruled that the UK had failed to effectively transpose the 
Birds and Habitats Directives. 
15

 European Commission, ‘The EU Environmental Implementation Review Country Report - UNITED 
KINGDOM’ SWD/2017/059 (2017), at 9. 
16

 Ibid, at 10. 
17

 Ibid, at 11. 

http://bit.ly/2kZQWKK
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Directive.18 This delay has already led the Commission to launch formal 
infringement proceedings against the UK, noting that “the continued failure to 
propose and designate sufficient sites leaves the areas where the species occurs in 
greatest densities without the protection required. This refers in particular to the 
requirement to carry out adequate assessments of potentially damaging 
developments or activities, such as from offshore wind farm construction, oil and gas 
exploration and fishing.”19 The proceedings hold particular significance for Scotland 
since, in early 2016, Scottish Ministers retracted their proposal for the designation of 
four additional Special Areas of Conservation (SACs) aimed at protecting the 
harbour porpoise, which was heavily criticised by civil society organizations.20 

Nevertheless, Scotland has thus far led the way in implementing the Birds and 
Habitats Directives in the UK, with Natura 2000 sites covering 15% of its land area – 
which is almost double the national average.21 Scotland is also widely seen to have 
made more progress with the designation of marine protected areas (MPAs) 
compared to the other constituent parts of the UK.22  

Risk: the loss of the legal framework provided by the EU Directives post-Brexit may 
render protected areas more vulnerable to political considerations, as the UK 
Government will have more scope to alter the level and type of protection over 
SSSIs and other natural areas.23 

Risk: the potential misalignment of the Devolved Administrations’ ambitions in 
connection to nature conservation post-Brexit (i.e. without the involvement and 
oversight of the European Commission) may undermine the representativeness and 
connectivity of protected area networks, prejudicing the success of conservation and 
management efforts. This is particularly true for MPAs, where conservation efforts 
have been lagging behind generally, and where there are more challenges because 
of the need for cooperation between the UK and EU Member States in relation to 
transboundary issues. 

In addition, the Birds and Habitats Directives have significantly contributed to the 
implementation of relevant international legal obligations.24 The European 
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and Air’ (Burges Salmon, April 2016), available at <http://bit.ly/2kZX5GM>, at 3. 
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 European Union Committee, ‘Brexit: environment and climate change’ (House of Lords 2017) 
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Union Committee of the House of Lords recognises that the Directives have not 
simply transposed these obligations into EU law, but have enhanced them through 
the addition of deadlines and timetables.25 The report further identifies the European 
Commission as a “well-resourced, well-informed” body, actively supporting 
Member States in meeting the objectives enshrined in EU environmental legislation, 
including through the sharing of information, the elaboration of guidelines to facilitate 
implementation and the periodic monitoring of progress.26 

Risk: Post-Brexit, the European Commission will no longer provide support and 
exercise oversight through the development of guidance (for instance, on setting 
conservation objectives for Natura 2000 sites27 and on strict protection of animal 
species requiring adoption of species action plans).28 Such guidance, albeit formally 
non-legally binding, has been used by the Court of Justice of the EU as a primary 
reference to determine whether adequate levels of protection were attained.29  

Opportunity: Scotland could include the European Commission’s guidance as legally 
binding requirements in domestic nature protection law,30  to ensure enforcement at 
the national level and consistent application with the EU of relevant international 
standards.  

EU law has also been instrumental in furthering the application of the precautionary 
principle in the UK. National courts have drawn on the case law of the Court of 
Justice of the EU31 to assert that the precautionary principle is triggered by the mere 
probability of a plan or project having a significant effect upon a protected site, if 
such a probability cannot be excluded on the basis of objective information. In case 
of doubt, national courts have held that the appropriate assessment must be carried 
out,32 to ensure "the conservation of natural habitats" and avoid damage.33  
Interestingly, Scots Courts have even gone beyond EU case law, according to which 
administrative decisions can be contested where the competent authority has 
exceeded “the margin of discretion”. Scots Courts have held instead that, although 
the precautionary approach entails making judgments in the absence of conclusive, 
quantitative data, “too much discretionary decision-making would constitute 

                                                                                                                                        
the sustainable management of marine living resources arise from the legal framework developed 
under the United Nations Convention on the Law of the Sea (UNCLOS), 21 ILM 1261 (1982). 
25

 European Union Committee, supra n 24, at 19. 
26

 Ibid. at 23. 
27
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(Routledge, 2015) at 136-137. 
28
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Definition?’ in C Born et al (eds), The Habitats Directive in its EU Environmental Law Context 
(Routledge, 2015) at 60. 
30
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imperfect protection of the environment.”34 The European Parliament recently noted 
that, in the UK, courts base their decisions on the precautionary principle only if the 
provisions under consideration derive from European legislation.35 This concern 
should be read in light of media reports that the UK Government is considering 
repealing measures implementing EU nature protection law to speed the approval of 
development projects.36 

Risk: post-Brexit, there is a risk that legal and judicial protection of conservation 
areas from development projects will not take a precautionary approach. 

EU nature protection legislation also allowed for flexibility to balance conservation 
objectives with opportunities for sustainable development projects. The European 
Commission has oversight of proposed compensatory measures in case of proposed 
developments that are motivated by imperative reasons of overriding public interest 
and that may affect priority protected areas.37 The Commission, however, has been 
criticised for its permissive approach in this connection and for the lack of public 
scrutiny in this procedure, which resulted in compensatory measures being “poor in 
providing comparable ecological functionality, favouring proponents by 
underestimating impacts and overestimating positive effects; poorly monitored and of 
limited enforceability; and prone to improperly or unduly taking into account 
economic considerations.”38 The Commission is also to give opinions on proposed 
derogations to species protection:39 the UK was the country that was granted the 
highest number of derogations (for instance, over 1000 exceptions compared to 1 
granted by Denmark in 2007-2008).40 

Risk: Post-Brexit, an additional layer of control over the protection of areas and 
species from unsustainable development will be lost. 

Opportunity: Scotland could adopt stricter rules on compensatory measures,41 
subject to precautionary approach, for projects that are likely to negatively affect 
protected areas; 

Opportunity: Scotland could make the procedures related to derogations and 
exceptions open to public scrutiny and third party inputs.42 
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Nature Conservation and Agriculture 

With around 80% of Scotland’s land area being managed by farmers,43 farm-
management decisions can have great impact on Scottish biodiversity.44 In fact, the 
Commission identified in 2014 agriculture as the key pressure on nature and 
biodiversity in the UK.45 In contrast to, for example, Scotland’s National Nature 
Reserves, which are primarily, but not exclusively, managed by public and private 
conservation groups, the Natura 2000 network includes a significant amount of 
privately owned farmland.46  

EU law has strengthened and sharpened the protection of designated croplands in 
comparison to that initially provided under national SSSIs.47 Once an area has been 
identified as a Natura 2000 site, Member States are thus required to implement 
measures to ensure agro-environmental management in accordance with the 
ecological requirements to avoid the deterioration of natural habitats and the 
disturbance of protected species.48 It must be noted that the objectives of measures 
to conserve the many key Natura 2000 agricultural habitats and species do not 
require to cease all farming activities in the protected area, as these habitats and 
species are considered to be fully or partly dependent on the continuation of 
environmental management by farmers.49 Instead, statutory requirements will need 
to shape agro-environmental management that serves the particular conservation 
aims.50 

EU law provides for an increasingly integrated legal framework on agriculture,51 
which provides tools to support Member States in the effective implementation of the 
Birds and Habitat Directives. Such tools do not only include EU regulations regarding 
the use of agricultural inputs like the use of pesticides,52 and fertilisers,53 which 
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 European Commission, supra n 15, at 59.   
46
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 C Olmeda et al, supra n 46, at 12.  
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directly or indirectly help to maintain a favourable conservation status of Natura 2000 
sites. More importantly, the obligatory cross-compliance rules under the Common 
Agricultural Policy (CAP) have made basic, area-based subsidy payments to 
farmers, contingent on their compliance with legislative standards under the 
Birds and Habitats Directives, among others.54  

Additionally, EU funding for Rural Development Programmes allows Scotland to 
implement contractual agri-environmental schemes, which support farmers in 
practices that aim to improve the condition of Natura 2000 sites and increase the 
proportion of features in favourable condition.55 Although overreliance on such 
voluntary measures has also been considered an issue in the UK implementation of 
the Bird and Habitats Directives,56 they are largely considered helpful in 
complementing subsidies, by rewarding farmers that contribute to biodiversity 
conservation above the levels required. (Note that the overall benefits and 
shortcomings of the EU agricultural law for Scotland have been discussed at 
<http://bit.ly/2lWM0d7>).57 

Risk: The integration of different laws on nature protection and agriculture, and 
continuous financial support may not be guaranteed post-Brexit, thereby 
undermining voluntary and mandatory ecosystem stewardship by farmers as key 
mechanisms for mainstreaming biodiversity in the agricultural sector.58  

Opportunity: Scotland could develop a system of integrated regulation and financial 
support for ecosystem stewardship by farmers that is more ambitious, from an 
environmental perspective, than that in the EU. In particular, EU nature protection 
law does not include protection for ecosystem services, and does not provide a 
strategic framework for ecosystem restoration, despite relevant international 
obligations and targets.59  

Nature Conservation and Fisheries 

Currently, the conservation of species such as fish, octopuses, crustaceans and 
mollusks falls within the exclusive competence of the EU.60 Conversely, aquaculture, 
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the conservation of cetaceans,61 and the management of freshwater fisheries, 
including with regard to the freshwater stages of the lifecycle of species that spend 
part of their lives at sea, constitute matters of shared competence between Member 
States and the EU.62 The overall benefits and shortcomings of the EU fisheries law 
for Scotland have been discussed at <http://bit.ly/2l2zGJb>.63 

Even though the implementation of the ecosystem-based approach is now an 
express objective of the Common Fisheries Policy (CFP),64 the above-described 
patchwork of competences challenges the coherence of different area-based 
conservation measures,65 leading to tensions between EU fisheries and nature 
conservation policies.66 The CFP67  attempts to proactively address potential 
discrepancies in two principal ways: first, where the European Commission has been 
granted the power to adopt delegated or implementing acts in respect of a Union 
conservation measure applying to a specific geographical area, the CFP allows 
Member States having a direct management interest affected by this measure to 
cooperate towards the formulation and submission of joint recommendations.68 
Second, Member States are entitled to take non-discriminatory measures for the 
conservation and management of fish stocks and the maintenance or improvement 
of the conservation status of marine ecosystems within 12 nautical miles of their 
baselines, provided that the EU has not already adopted measures to that end.69 
Nevertheless, if the measures under consideration hold the potential of affecting the 
fishing vessels of other Member States, they are subject to consultation with the 
Member States concerned, the corresponding Advisory Councils and the 
Commission.70 In turn, the Commission can request that the proposal be amended or 
even repealed.71  

It follows that, despite the considerable efforts undertaken by the EU towards the 
regionalisation of fisheries management, the conservation of marine biological 
resources remains a highly centralised policy area. Since both fisheries and the 
environment constitute devolved matters, it may reasonably be expected that, post-
Brexit, powers relating to the conservation of marine biological resources will be 
repatriated to the Devolved Administrations.  
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Opportunity: Assuming that ambitions are not lowered and nature conservation laws 
not weakened as a result of Brexit, Scotland could pursue a marine environmental 
policy that is not only spatially and substantively more consistent, but also tailored to 
the specific characteristics of the Scottish fleet,72 in line with the CBD obligations and 
commitments on mainstreaming biodiversity into the fisheries sector.73 

Risk: Even with all other things being equal, Scotland's marine environment may 
suffer from the loss of funding opportunities under the European Maritime and 
Fisheries Fund. Currently, funding is available for the purposes of, inter alia, 
designing, developing and monitoring technical and administrative means for the 
elaboration and implementation of conservation measures; managing, restoring and 
monitoring of Natura 2000 sites that are affected by fishing activities; and drawing-
up, monitoring and updating plans for the management of fishery-related activities 
with an impact on Natura 2000 sites.74 

Other international mechanisms and networks 

According to commentators, UK courts are unlikely to strike down unduly restrictive 
conservation measures “unless they are wholly irrational.”75 It seems thus necessary 
to explore which alternative international mechanisms are available to promote 
compliance with nature protection laws in a post-Brexit scenario. One such 
mechanism is the Standing Committee of the Convention on the Conservation of 
European Wildlife and Natural Habitats (Bern Convention), which monitors the 
implementation of the Convention and provides guidance on its further development. 
The Committee’s so-called “case files procedure”76 is a direct and flexible 
arrangement that allows States, environmental interest groups and individuals to 
refer a complaint relating to a Party’s failure to comply with its obligations under the 
Convention. These complaints are assessed by the Convention’s Secretariat and, if 
considered serious enough, are communicated to the Party under scrutiny. If the 
Party’s response is not satisfactory, the matter is referred to the Standing 
Committee, which decides if the case should be pursued and publicly issues 
recommendations. 77 

With regard to the ongoing designation of marine protected areas (MPAs), the 
Convention for the Protection of the Environment of the North-East Atlantic (OSPAR 
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Convention)78 will provide the overarching legal framework as well as the principal 
forum for regional cooperation post-Brexit. Following the adoption of 
Recommendation 2003/3 on the establishment of a ‘Network of Marine Protected 
Areas,’79 the OSPAR Commission has issued guidance on designing and managing 
MPAs and reinforcing the network’s ecological coherence. Accordingly, UK 
conservation agencies have identified some 267 Natura 2000 sites that meet at least 
one of the ecological criteria required for an area to qualify as an OSPAR MPA.80 
The value added of the latter is that it encompasses other types of protected sites 
than Nature 2000 sites, thus encouraging synergies across different regimes.81 
Moreover, the ecological criteria on the basis of which OSPAR MPAs are selected 
are broader than those foreseen by the Birds and Habitats Directives, covering “all 
possible sites that can, individually or collectively, contribute to the conservation of 
species, habitats and ecological processes that have been adversely affected by 
human activities or that are representative for the region.”82 Finally, in connection to 
cross-border cooperation, the OSPAR Commission has already underscored the 
potential contribution of its work on marine spatial planning to the development of a 
harmonised approach to trans-frontier MPA management.83 

Another international mechanism relevant to nature protection law is the Convention 
on International Trade in Endangered Species of Fauna and Flora (CITES), which 
regulates international trade with specimens of endangered species, as well as parts 
and derivatives thereof. Maintaining current international wildlife protection 
standards84 post-Brexit is crucial for Scotland to engage in global cooperative efforts 
for wildlife protection. However, although praised for its extraordinary effectiveness, 
the CITES compliance mechanism has not been able to tackle the global 
phenomenon of illegal wildlife traffic comprehensively and effectively. 85 Instead, a 
broader approach has gradually emerged to prevent and combat transnational 
wildlife crime under the aegis of the International Consortium on Combating 
Wildlife Crime (ICCWC).86  

Risk: While post-Brexit there will remain opportunities to use international 
mechanisms to address shortcomings in the implementation of international 
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biodiversity obligations, these mechanisms face common challenges, particularly the 
essentially political nature of their modalities.  

While Scotland’s current constitutional status as sub-national entity hinders its full 
participation in international cooperative frameworks, an enhanced engagement in 
transnational environmental enforcement networks might be beneficial to develop an 
autonomous strategy towards environmental standard stability in Scotland post-
Brexit. Environmental enforcement networks87 are informal structures that elicit 
administrative integration and further common approaches to environmental law 
enforcement, through exchanges of information and best practices, benchmarking 
and capacity-building.88 Post-Brexit, an active engagement of the Scottish 
Environment Protection Agency (SEPA) in these networks might be beneficial for: 
continued policy alignment with the EU; the exercise of leadership; and the 
enhancement of environmental regulation. 

Opportunity: Post-Brexit, the need for regulatory and enforcement coordination with 
European counterparts provides a valid argument for maintaining full membership, or 
at least some degree of association of SEPA in European enforcement networks 
(IMPEL and NHEEPA/EPANet). 

Further Opportunities for Scotland to aim at a higher level of protection than 

EU Law 

EU nature protection law has not particularly contributed to the protection of 
connected human rights. There are therefore opportunities for Scotland to go above 
current EU standards and show leadership in complying with its international 
biodiversity and human rights obligations (as discussed in more detail at 
http://bit.ly/2lchsU5).  

EU nature protection law does not explicitly indicate that it can be enforced by 
members of the public and NGOs under the Aarhus Convention’s provisions on 
access to justice.89 Scotland should therefore consider clarifying and enhancing the 
implementation of the right of access to justice in relation to nature protection, with a 
view to supporting private enforcement of biodiversity legislation. This is particularly 
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 These include in particular the European Union Network for the Implementation and Enforcement of 
Environmental Law (IMPEL), the Network of Heads of European Environment Protection 
Agencies/European Protection Agency Network (NHEEPA/EPANet), but also the European Union 
Forum of Judges for the Environment (EUFJE), the European Network of Prosecutors for the 
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in countering environmental crime in EU member states: A. Cardesa-Salzmann et al, ‘The 
implications of Brexit for environmental law in Scotland’ (SULNE Report, 2016) available at 
<http://bit.ly/2mvgD73> at 3. 
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 G Pink, 'Environmental Enforcement Networks: Theory, Practice and Potential' in M Faure, P De 
Smet and A Stas (eds), Environmental Enforcement Networks. Concepts, Implementation and 
Effectiveness (Edward Elgar 2015) 13; C Gemmell, S Bingham and N Isarin, ‘Collaboration and 
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 Schoukens and Bastmeijer, supra n 27, at 131; Kramer, supra n 40, at 234. 
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important to compensate the loss, post-Brexit, of the additional, strong enforcement 
layer provided by the European Commission and Court of Justice of the EU.90 

EU nature protection law does not incorporate international legal requirements 
related to the protection of the traditional knowledge of local communities and their 
customary sustainable use practices.91 So Scotland could consider developing 
legislation to protect the traditional knowledge of island and other local communities 
and support the inclusion in management plans of community knowledge and 
practices that contribute to conservation and sustainable use. 

                                            
90

 E Morgera et al, ‘Rights protected under EU law concerning the environment’ (SULNE 2016) 
available at <http://bit.ly/2lchsU5>.  
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 Arts. 8(j) and 10(c) CBD; see A Garcia-Ureta and I Lazkano, ‘Instruments for Sites Active 
Management of Natura 2000: Balancing Between Stakeholders and Nature Conservation?’ in C Born 
et al (eds), The Habitats Directive in its EU Environmental Law Context (Routledge, 2015) at 77. 
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Written submission from Professor Colin T. Reid 

1. Environmental law in Scotland has been transformed since the UK joined what is 

now the EU in 1973.  There is no doubt that much of the transformation would have 

taken place without membership of the EU and that “Brexit” will not mean a reversion 

to the approach and content of the law of 40 years ago.  Equally, though, it is clear 

that membership of the EU has ensured that action on environmental improvements 

has been taken on a faster timetable and more thoroughly than would otherwise 

have been the case (especially in areas where substantial financial investment has 

been required). 

2. There are many consequences of Brexit and the final outcomes will depend 

largely on the details of the transition process within the UK (the “Great Repeal Bill”), 

the withdrawal agreement that is eventually reached and the new relationships 

agreed with the EU and other states.  Even within a “hard Brexit” on the key issues 

of political significance, there may be scope for continuing closer relationships on 

more technical matters.  The willingness of the EU to allow the UK to continue to 

participate in programmes such as the EU Emissions Trading Scheme is at present 

an unknown factor but one which will have a significant impact on the development 

of policy and law here. 

3.  Several features of EU environmental law are worthy of note and will not 

necessarily carry over into the post-Brexit provision.  The first is the comparative 

stability of EU environmental law and policy.  It takes a long time for initiatives to 

proceed through the EU law-making process, but once made, they tend to “stick”, 

without constant change.  This makes them well-suited to the long-term efforts 

required to tackle major environmental problems such as water quality and climate 

change.  The setting of targets for several years in the future and the stability of 

environmental standards enables industry and investors to plan ahead and allows for 

the integration of different policy areas to be developed.  The greater scope for rapid 

change outwith the EU brings both the advantages and disadvantages of flexibility, 

with the potential to respond more quickly to changing circumstances but also a lack 

of certainty as to the future and a danger of policy being swayed by short-term 

political pressures. 

4. A second feature is that EU law provides a common framework or set of standards 

for different jurisdictions.  As well as its international implications and benefits for the 

commercial sector, this has consequences within the UK, where EU law has 

provided a shared framework within which each nation can exercise its own 

devolved powers to go its own way, but only so far.  The need to comply with EU law 

has provided a dampener on fragmentation and a common foundation for the law, 

avoiding the need to consider other mechanisms to achieve co-operation and co-

ordination where these are desirable.  Without the shared EU framework, the extent 

of continuing co-ordination (or collaboration, or harmonisation) across the UK and 

the means by which this can be achieved will become live issues that require explicit 

attention.  

5. A third feature is to note that obligations based by EU law tend to be of a rather 

different nature from those which were based on purely domestic rules prior to the 
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UK’s membership.  EU environmental law has tended to impose obligations on 

Member States, that is on Ministers, which are based on targets to be met (e.g. 

recycling rates) or outcomes to be achieved (e.g. specific air or water quality), with 

very limited scope for exemptions or excuses if they are not.  This is different from 

the approach in older domestic law which tended to favour very broad statements of 

purposes or functions supported by largely discretionary powers, leaving it to the 

executive body concerned (e.g. the Minister or an agency) to determine for itself the 

outcome that should result once all relevant considerations have been duly taken 

into account.  Although the use of fixed standards is now an accepted part of 

environmental law across the UK, it is possible that some discretion might return, 

allowing some room for manoeuvre when meeting the standards seems particularly 

difficult, expensive or disproportionate or conflicts with other policy goals. 

6. This relates to a further feature which is that EU law provides a means of calling 

the government to account.  Where it is argued that a state is falling short of its 

obligations under EU law there is potential for the European Commission to use the 

Court of Justice to seek compliance.  Moreover, the UK courts themselves are in a 

positon to insist that the authorities keep to the long-term promises embodied in EU 

law, such as in the recent litigation over air quality targets92.  In the absence of the 

EU dimension, however, there are much more challenging questions over how the 

government can be held to account over its environmental commitments when these 

are purely a matter of domestic law, as shown in the debates and uncertainty about 

the status and enforceability of the greenhouse gas reduction targets in the Climate 

Change Acts.  Who will be able to take action in what forum if the measures are not 

taken to ensure that bathing beaches do not reach the requisite standard?  There is 

an opportunity here to improve compliance with environmental law by establishing a 

meaningful environmental watchdog, to provide more thorough and accessible 

oversight than the European Commission could provide (and with the power it lacks 

to carry out investigations on the spot) in order to ensure that the government and 

agencies are indeed delivering on the environmental commitments undertaken. 

7. In terms of transition, the stated aim in the short-term is to allow EU measures to 

continue in effect, but operating wholly within domestic law.  This is a simple and 

desirable goal, but not one that can be easily achieved.  EU law is entangled with 

domestic law in many ways, and although much of it can be fairly simply transposed, 

there are many instances where this is not the case.  In some regimes there are 

procedural stages or decision-making which involve EU bodies and decisions have 

to be taken as to whether and in the hands of which bodies these are to be replaced 

in the UK.  In some instances the EU involvement can simply be abandoned (e.g. 

with the end of direct participation in the EU’s Natura 2000 network, the 

Commission’s role in the designation of Special Areas of Conservation will not need 

replacement), but in others the EU role is absolutely central to the operation of the 

legal regime (e.g. approval for chemicals) and a replacement will have to be 

provided.  There are resource and capacity issues, especially if all of the tasks 

currently handled by EU bodies become the responsibility of devolved authorities. 
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8. The task of bringing all the provisions into domestic law brings technical 

challenges.  Domestic law often makes reference to EU law, e.g. in defining when an 

environmental impact assessment is required for certain categories of projects, and 

decisions will have to be taken – and legislation drafted and passed – on how such 

references are to be carried in to domestic law.  Moreover, since any changes in EU 

law subsequent to the date of Brexit will be irrelevant, considerable care will be 

required to ensure that everyone knows exactly what it is in or from EU law that is 

being continued in effect.  It will also have to be determined where tasks currently in 

the hands of EU bodies are allocated between government and separate agencies 

(such as SEPA and SNH).  Given the scale of the task, it is probably sensible to aim 

at first simply for a transposition of the existing law, rather than to incorporate 

adjustments and improvements as part of the same process.  There are lots of areas 

where EU law can be simplified or streamlined in the absence of the need to operate 

across several jurisdictions, and other points of substance where change may be 

desirable (e.g. aspects of the law on waste may not fit the ambitions of the Zero 

Waste policy), but it seems better to plan for this as a second stage.  

9. A further technical matter raises much deeper constitutional issues.  At present 

the wide power of the European Communities Act 1972 is widely used to authorise 

delegated legislation on environmental (and other) matters, taking advantage of the 

power of Ministers to legislate to implement EU obligations or “for the purpose of 

dealing with matters arising from or related to any such obligation or rights” (s.2(2)).  

A feature of the devolution settlements (e.g. Scotland Act 1998, s.57) is that UK 

Ministers retain this power to legislate even on devolved matters, so that there has 

been no need to distinguish strictly between devolved and reserved issues when 

legislating on EU-related matters.  This distinction will now have to be scrupulously 

observed and legislation made in the appropriate place, or under the formal 

arrangements for consultation and approval where action at UK level is considered 

proper.  This is likely to complicate the law-making process.   

10. Such considerations do, of course, raise the major issue of where power is to lie 

post-Brexit.  Most environmental matters are devolved, but as noted above there are 

arguments against fragmentation within the UK and structures for co-ordination may 

be thought desirable and steps taken to have these agreed or imposed (e.g. by 

retaining the right currently existing under the 1972 Act to legislate at Westminster 

on certain matters).  The boundary of devolved matters93 may not be drawn in the 

best place given the greater freedom of action allowed outwith EU frameworks, with 

potential for major dispute over how far matters such as agricultural policy should be 

wholly devolved or subject to a common UK framework. 

11. A further very significant issue is raised by the international dimension.  One 

aspect of this is that the UK’s obligations under international law will continue to form 

a limit on the freedom to develop our own environmental law.  Indeed it is often 

overlooked that what we see as EU measures are sometimes the result of 

international agreements which will continue to be binding after Brexit.  Obligations in 

relation to air pollution, nature conservation, chemical safety and many other areas 
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will continue.  A key feature here is that international affairs remain the exclusive 

preserve of the UK government.  The devolved administrations have no legal right to 

make international agreements, or even to be involved in their negotiation.  This may 

be especially significant as new agreements are made, with the EU and others, on 

fisheries and on international trade, which may include terms that (intentionally or 

not) limit the extent to which domestic regulation is permitted to interfere with access 

to markets, e.g. in relation to genetically modified products. 

12. This evidence has concentrated largely on structural and technical matters, on 

the task of trying to have a comprehensive and workable body of environmental law 

in place once the EU level is removed.  Brexit does not by itself require significant 

change in the content of most environmental law.  The single greatest substantive 

challenge as we move into the post-Brexit world appears to be the replacements for 

the Common Agriculture and Fisheries Policies, which have been so influential on 

the state of our land and waters.  Other large-scale issues include future involvement 

in the EU Emissions Trading Scheme, which plays a major role in meeting 

Scotland’s legal climate change obligations.  Such big issues, though, are likely to 

attract political attention.  A real danger is that in the sheer bulk of other changes 

needed to adapt to the post-Brexit world, the minor adjustments are not given 

sufficient scrutiny and that decisions are made which cumulatively change the nature 

and effect of much of our environmental law (unconsciously or in pursuit of the 

deregulatory agenda which featured strongly in the “Leave” campaign). 

This evidence is submitted in a wholly personal capacity and does not 

represent the views of any institution or organisation. 

 

Prof. Colin T. Reid,  

Professor of Environmental Law, University of Dundee 
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Written submission from Dr Annalisa Savaresi 

As numerous reports and experts have pointed out already, Brexit is likely to have 

several implications for environmental law and governance in the UK94 and 

Scotland.95 The nature of these implications largely depends on the mode of Brexit 

and will vary between areas of environmental governance. This note provides some 

early reflections on what these implications may be, drawing on examples from 

selected areas of environmental law and policy. 

The implications of Brexit for Scottish environmental law and governance 

Brexit may significantly affect the exercise of the powers of devolved administrations, 

casting uncertainty over their ability to achieve objectives embedded in existing 

environmental laws and policies. For example, in the past the implementation of 

Scottish climate change and renewable energy policies benefited from supportive EU 

legal frameworks and financial assistance. Without such support, Scotland will have 

to find new means to achieve its objectives. The Scottish Government has already 

announced that, notwithstanding Brexit, it intends to maintain a high level of ambition 

in environmental protection. Its successfulness in doing so largely depends on future 

environmental governance arrangements within and outwith the UK. Three elements 

seem to be of particular importance: 1) Scotland’s future relationship with the EU; 2) 

differences between areas of EU environmental law and policy; and 3) international 

environmental cooperation post-Brexit. These three matters are considered in turn 

below. 

Scotland’s future relationship with the EU 

The Scottish Government has expressed a preference for joining/remaining part of 

the European Economic Area (EEA), either autonomously or together with the rest 

of the UK.96 Conversely, the UK Government seems to have discarded this option.97 

To date no subnational entities have ever joined the EEA. Therefore, whether 

Scotland will manage to join the EEA, or indeed the EU,98 remains to be seen. Be 

that as it may, joining the EEA would have far-reaching consequences for Scottish 

environmental law and policy. 

                                            
*Dr Annalisa Savaresi, Lecturer in Environmental Law, University of Stirling, 
Law and Philosophy. This evidence is given in my personal capacity. 
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EEA States who are not EU Members – i.e. Iceland, Luxembourg and Norway – 

enjoy some of the privileges associated with EU membership, including preferential 

access to the Single European Market. As a condition of access, they are subjected 

to most EU law – with the important exclusion of the Common Agriculture Policy 

(CAP) and the Common Fisheries Policy (CFP). As a result of this arrangement, for 

example, the import into the EU of some fish and fish products from Iceland and 

Norway is subjected to tariffs.99  

Should the UK/Scotland become part of the EEA post-Brexit, they would be required 

to implement EU law on several environmental matters, with the exclusion of the 

CAP, CFP and protected areas. Even if not obliged to do so, the UK/Scotland could 

opt to act jointly with EU Member States, for example on climate change – as 

Iceland, Luxembourg and Norway presently do. Within the EEA, the UK/Scotland 

would furthermore be subjected to the jurisdiction of the European Free Trade 

Association Court on questions of enforcement, and make financial contributions to 

EU programmes they participate in on matters such as, for example, research (like 

Horizon 2020) or regional economic development (like the Northern Periphery and 

Arctic Programme).100 It is in this connection important to note that Iceland, 

Luxembourg and Norway do not all have the same arrangements concerning EU 

research and development cooperation, and that no standard EEA approach to this 

issue exists.101 

Should the UK or Scotland decide not join the EEA, they would remain under 

pressure to continue aligning with EU regulations on products and services – for 

example in relation to chemicals – in order to continue exporting into the EU.102 In 

other areas, instead, they would be free to regulate environmental matters as they 

see fit, with the only constraint of the UK’s commitments under international law, as 

further discussed below. 

1) Different areas of EU environmental law and policy 

The impact of Brexit will greatly vary across areas of environmental law and 

governance. This is so primarily because EU law regulates environmental matters in 

different ways, and with a varying degree of involvement of EU institutions.103 For 

example, the regulation of chemicals and emission trading is markedly EU centric. 

The regulation of these areas may therefore significantly change post-Brexit. 

Conversely, EU law leaves much discretion to Member States on other 

environmental matters, such as protected areas. In the latter connection, the impact 
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 As reported in House of Lords, Select Committee on the European Union Energy and Environment 
Sub-Committee Inquiry on Brexit, 2016, available at: 
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/eu-energy-and-
environment-subcommittee/brexit-fisheries/oral/38445.html  
100

 See e.g. data on Norway, available at : http://www.eu-norway.org/eu/financial-
contribution/#.WK_7FxicZ3k  
101

 Further details are available at: http://www.efta.int/eea/eu-programmes  
102

 See Joanne Scott, Trade & Brexit: The Long Arm of EU Regulation, 2017, available at: 
http://environmenteuref.blogspot.co.uk/2017/02/trade-brexit-long-arm-of-eu-regulation.html  
103

 For a comprehensive account, see: Apolline Roger, Types of EU Environmental Legislation and 
Competence Allocation, in Cardesa-Salzmann and Savaresi, supra note 2. 

https://ec.europa.eu/programmes/horizon2020/
http://www.interreg-npa.eu/news/fourth-call-outcomes/
http://www.interreg-npa.eu/news/fourth-call-outcomes/
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/eu-energy-and-environment-subcommittee/brexit-fisheries/oral/38445.html
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/eu-energy-and-environment-subcommittee/brexit-fisheries/oral/38445.html
http://www.eu-norway.org/eu/financial-contribution/#.WK_7FxicZ3k
http://www.eu-norway.org/eu/financial-contribution/#.WK_7FxicZ3k
http://www.efta.int/eea/eu-programmes
http://environmenteuref.blogspot.co.uk/2017/02/trade-brexit-long-arm-of-eu-regulation.html


ECCLR/S5/17/9/1 

27 

of Brexit is likely to be comparatively smaller. This section looks at these examples in 

further detail. 

On chemicals, after Brexit the UK will no longer play an active part in regulatory EU 

procedures, institutions and systems of cooperation for registering chemicals and 

planning their assessment.104 Even so, the UK and Scotland will be under 

considerable pressure to continue complying with EU rules in order to export 

chemicals into the EU.105  

With regard to emission trading, instead, two main options may be envisioned. On 

the one hand, if the UK or Scotland join the EEA, they may follow the example of 

Iceland, Luxembourg and Norway, and implement their commitments under 

international climate treaties jointly with the EU. This would enable keeping the UK 

and Scottish installations in the EU Emission Trading System (ETS), and, therefore 

continue with present arrangements. On the other hand, if they do not join the EEA, 

the UK and/or Scotland may decide to establish independent emission trading 

schemes, and link these with the EU ETS. The EU has in the past considered linking 

its ETS with that of Australia –though eventually no deal on this was reached – and 

recently concluded a linking agreement with Switzerland – even though the latter has 

not entered into force yet. The Swiss agreement provides an important precedent for 

linking a UK/Scottish emission trading scheme with that of the EU. When compared 

with Switzerland, the UK has the clear advantage of having been part of the EU ETS 

since its establishment. 

However, the desirability of continuing with emission trading post-Brexit should not 

be taken for granted.106 At a recent hearing of the House of Commons’ Business, 

Energy and Industrial Strategy Committee, expert witnesses expressed mixed views 

on whether continued adhesion to the EU ETS is desirable in the long run.107 

Witnesses were, nevertheless, unanimous in suggesting that leaving the EU ETS 

before the end of the current trading period (i.e. 2020) would be detrimental. I 

subscribe to this view: if the UK/Scotland wish to terminate their involvement in the 

EU ETS, the end of the present trading period would be the most convenient time to 

do so, thus minimizing disruption to investors. Should they decide to go for this 

option, the UK/Scotland should urgently consider policy alternatives to emission 

trading, in order to maintain a regulatory environment conducive to decarbonisation 

in the most emission intensive industries post 2020. In this regard, the preparation of 

                                            
104

 Apolline Roger, Chemicals, in Cardesa-Salzmann and Savaresi, supra note 2. 
105

 Joanne Scott, From Brussels with Love: The Transatlantic Travels of European Law and the 
Chemistry of Regulatory Attraction, 2009,  available at: https://papers.ssrn.com/abstract=1333685  
106

 On the effectiveness of EU ETS as a means to tackle climate change, see for example: Grantham 
Institute, Evaluating the EU Emissions Trading System: Take it or leave it? An assessment of the data 
after ten years, 2016 https://www.imperial.ac.uk/media/imperial-college/grantham-
institute/public/publications/briefing-papers/Evaluating-the-EU-emissions-trading-system_Grantham-
BP-21_web.pdf  
107

 See House of Commons, Business, Energy and Industrial Strategy Committee. Oral evidence: 
Leaving the EU: Energy and Climate Negotiation Priorities, HC 909, 2017, available at: 
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/business-
energy-and-industrial-strategy-committee/leaving-the-eu-energy-and-climate-negotiation-
priorities/oral/46851.pdf .  

https://papers.ssrn.com/abstract=1333685
https://www.imperial.ac.uk/media/imperial-college/grantham-institute/public/publications/briefing-papers/Evaluating-the-EU-emissions-trading-system_Grantham-BP-21_web.pdf
https://www.imperial.ac.uk/media/imperial-college/grantham-institute/public/publications/briefing-papers/Evaluating-the-EU-emissions-trading-system_Grantham-BP-21_web.pdf
https://www.imperial.ac.uk/media/imperial-college/grantham-institute/public/publications/briefing-papers/Evaluating-the-EU-emissions-trading-system_Grantham-BP-21_web.pdf
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/business-energy-and-industrial-strategy-committee/leaving-the-eu-energy-and-climate-negotiation-priorities/oral/46851.pdf
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/business-energy-and-industrial-strategy-committee/leaving-the-eu-energy-and-climate-negotiation-priorities/oral/46851.pdf
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/business-energy-and-industrial-strategy-committee/leaving-the-eu-energy-and-climate-negotiation-priorities/oral/46851.pdf


ECCLR/S5/17/9/1 

28 

the UK’s nationally determined contribution under the Paris Agreement – which may 

well have to take place before Brexit108 – could trigger a UK-wide conversation on 

how to deal with climate change outside of the EU. This conversation should be 

started as soon as possible, and become a forum for central and devolved 

administrations to discuss what they intend to do to reduce emissions after Brexit. As 

exemplified by the US and its federated states, differentiated arrangements between 

parts of the UK on emission trading would in principle be possible.109 

Conversely, post-Brexit the UK and Scotland will be free to regulate other 

environmental matters, such as protected areas, as they see fit, with the only 

limitation of the UK’s commitments under international law. In this connection it is 

often remarked that, since EU law often reflects obligations enshrined in international 

environmental treaties, Brexit will be a zero sum game, as far as environmental 

protection standards are concerned. This assertion is inaccurate for two main 

reasons. First, international obligations are not assisted by the same enforcement 

mechanisms assisting EU law. Therefore, international obligations will survive, but 

they will not be overseen by the EU law enforcement apparatus, comprising of the 

EU Commission and Court of Justice.110 As a result, the UK and Scottish authorities’ 

compliance with international law obligations will be subjected to reduced scrutiny. 

Second, EU law is often more ambitious than the international environmental treaties 

it implements. The EU unilateral commitment to reducing emissions from aviation is 

a case in point.  

Post-Brexit, therefore, the relationship between obligations under EU law and 

international law will have to be assessed on a case by case basis, distinguishing in 

as much as possible what the UK is required to do under international law, on the 

one hand, and EU law, on the other. Only after this exercise has been carried out will 

it be possible to determine whether and how the UK intends to depart from the 

approach presently embedded in EU environmental laws. Fisheries are a case in 

point. Whilst currently fisheries are an exclusive EU competence, this will change 

with Brexit. As a recent House of Lords report explains, however, leaving the EU 

Common Fisheries Policy and the related agreements will hardly present the UK and 

Scotland with a tabula rasa scenario.111 Quite to the contrary, post-Brexit the UK will, 

for example, need to work out how to replace the so-called Northern Agreements, 

and how to treat historic access rights.112 The repatriation of powers over fisheries 

will furthermore raise complex international legal personality questions for devolved 

administrations, which will be discussed further below.  

In sum, the outlook on environmental governance arrangements post-Brexit delivers 

a very composite picture. A set of cross-cutting issues ought to be considered: 
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 EU’s oversight and enforcement procedures have long provided an additional 

layer of scrutiny over the UK’s alignment with environmental laws and 

policies.113 With Brexit, therefore, both central and devolved administrations 

should consider avenues to strengthen the enforcement of environmental law, 

for example, through the establishment of specialist bodies, such as an 

environmental ombudsman or court. 

 The loss of the EU long-term policy horizon and stable regulatory 

frameworks114 faces UK and Scottish law-makers with the challenge to 

establish an equally stable and reliable regulatory environment, which 

encourages investment in clean technologies, as well as deterrence against 

pollution and environmental degradation.  

 Brexit raises questions on the scope of devolved administrations’ powers over 

the environment, following their repatriation from Brussels.115 A corollary 

question is how much the exercise of devolved administrations’ powers will be 

constrained by the need to ensure cohesion within the UK internal market.116 

The experience of federal states, such the US, shows that divergence in 

environmental standards is not ex se a hindrance to a functioning internal 

market.117 Even though the impact of divergent environmental standards on 

the internal UK market should not be overplayed, it clearly needs to be taken 

into account.  

2) International legal capacity  

Leaving the EU will entail the repositioning of the UK in international and regional 

environmental cooperation. The role of devolved administrations in this new 

constellation remains to be determined. Under present constitutional arrangements 

foreign policy is within the exclusive remit of Westminster. As mentioned above, 

however, post-Brexit the repatriation of competences presently exercised by the EU 

may lead to a rearrangement of the powers of devolved administrations on matters 

with clear transboundary implications, such fisheries. It is here submitted that the 

meaningful exercise of these powers would require devolved administrations to 

exercise at least some international legal personality. These additional powers would 

enable protecting Scottish interests, even when these are not aligned with those of 

the rest of the UK. It is therefore in principle possible that post-Brexit devolved 
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administrations demand international legal capacity to meaningfully engage in 

international cooperation on at least some devolved environmental matters. This 

international legal capacity would play a crucial role also in shaping Scotland’s future 

relationship with the EU.  

In this connection, Scotland may helpfully draw upon the precedents established by 

the Faroes Islands.118 Even though they are a subnational entity outside the EU, the 

Faroes have managed to successfully negotiate bilateral agreements with a number 

of states, as well as the EU, and also joined international organisations working, for 

example, on fisheries. These powers were obtained gradually: at first the Faroes 

negotiated external self-governance with the Danish Government on an ad hoc basis 

– and only eventually assumed formal international legal personality under Danish 

law. Subnational entities’ membership of international treaties and organisations 

depends on two main variables: a) constitutional power to exercise external self-

governance; and b) international treaties and organisations’ rules and practice 

concerning subnational entities.119 There is no standard approach to either issue, but 

the Faroes’ experience clearly shows that both can be handled with some flexibility. 

Scotland could follow a similar path, and acquire external self-governance 

progressively. Its most immediate strategic interests in the environmental field would 

appear to be regional cooperation on fisheries, protected areas and energy.  

                                            
118

 This issue is discussed in Jacques Hartmann, The Faroe Islands: Possible Lessons for Scotland in a New Post-
Brexit Devolution Settlement, 2017, available at: 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2909543 
119

 Ibid., at 6-8. 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2909543

	Agenda.pdf
	ECCLR-S5-17-9-1 Environmental implications for Scotland of the UK leaving the EU

